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NATIONAL RURAL ELECTRIC COOPERATIVE ASSOCIATION 
COMMENTS ON THE PROPOSED RELIABILITY STANDARDS 

 
 Pursuant to the Notice of Proposed Rulemaking (“NOPR” or “Notice”) that the Federal 

Energy Regulatory Commission (“Commission” or “FERC”) issued in the above-captioned 

proceedings on October 20, 2006, and the additional Notices (also “Notice”) that the 

Commission issued on November 27, 2006, and December 8, 2006, the National Rural Electric 

Cooperative Association (“NRECA”) submits these comments on the reliability standards 

(“Proposed Standards”) developed by the North American Electric Reliability Council 

(“NERC”) in its capacity as the Electricity Reliability Organization (“ERO”) that the 

Commission’s Notices propose for approval and other action.   

 NRECA notes that it and the American Public Power Association (“APPA”) are jointly 

submitting separate comments addressing how the NOPR fails to comply with the requirements 

of the Regulatory Flexibility Act as amended by the Small Business Regulatory Enforcement 

Fairness Act of 1996 (“RFA”).  Without the required analysis, the NOPR appears to impose a 

significant regulatory burden on a large number of small entities that do not have a material 

impact on the reliability of the bulk-power system. 
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I. NRECA’S INTEREST IN RELIABILITY MATTERS 

 NRECA is the not-for-profit national service organization representing approximately 

930 not-for-profit, member-owned rural electric cooperatives.  NRECA’s members encompass 

both (a) distribution cooperatives that operate primarily at retail over lower-voltage distribution 

systems and provide retail electric service to over 40 million consumer-owners in 47 states, and 

(b) 65 generation and transmission ("G&T") cooperatives that supply wholesale power to their 

distribution cooperative owner-members and/or operate higher-voltage transmission systems.  

Nearly all of the distribution cooperatives and a majority of the G&T cooperatives constitute 

small businesses within the meaning of the Regulatory Flexibility Act as amended by the Small 

Business Regulatory Enforcement Fairness Act of 1996 (“RFA”). 

 Many G&T cooperatives are already subject to NERC’s current (pre-ERO) reliability 

standards (the “Current Standards”) and are active participants in NERC.  The distribution 

cooperatives generally are not.  This distinction is fact-based and fully consistent with 

Congress’s directive in § 215(a)(1) of the Federal Power Act (“FPA”) as amended by the Energy 

Policy Act of 2005 (“EPAct”) that the “bulk-power system … does not include facilities used in 

the local distribution of electricity,” such as the facilities owned and operated by most 

distribution cooperatives.   

 As explained herein, NRECA generally supports the actions proposed in the 

Commission’s Notices.  The reliability standards that are proposed for approval as binding 

standards or adoption as Good Utility Practice, while not optimal in all respects, are certainly 

valuable.  Moreover, the Commission’s various suggestions for improvement will be useful for 

consideration in accordance with NERC’s ANSI-certified standards development process.   
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However, NRECA is concerned that the NOPR is overly prescriptive in terms of its 

criticisms of the Proposed Standards and that the NOPR seeks to dictate specific actions that 

NERC and the Regional Entities (“REs”) must take as well as the time frame in which those 

actions must be taken.  The NOPR thus threatens to upset the roles that Congress established for 

the ERO and the Commission in § 215, to usurp NERC’s technical expertise, and to impair 

NERC’s ability to fulfill the ERO’s statutory mission.   

NRECA is especially concerned that the NOPR seeks to inappropriately expand the scope 

of the Proposed Standards and future standards, to substantially alter and in so doing undermine 

the development of a sound NERC Functional Model, to bypass NERC’s internal processes, and 

to override NERC’s technical expertise by imposing a number of obligations on small entities 

that do not have a material impact on the reliability of the grid.  NRECA is concerned that 

imposing such obligations on literally thousands of small utilities, small generators, and small 

industrial facilities will not promote reliability, but will instead undermine it by diverting 

NERC’s and the REs’ focus from those activities and entities that do have a material impact on 

grid reliability.  This overreach will also result in needless conflict with the states and others.  

Furthermore, the NOPR does not comply with the requirements of the RFA that must be met 

before such obligations can be imposed on such a large number of small businesses.   

In addition, while NRECA does appreciate the consideration offered to entities that will 

be subject to the standards for the first time, NRECA continues to believe that a “soft launch,” 

including a delayed phase-in of all penalties for all entities, would be more appropriate.  In 

addition, the absence of metrics and requirements for some standards also limits the imposition 

of penalties. 
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II. THE COMMISSION’S PROPOSED TREATMENT OF THE  
PROPOSED STANDARDS THEMSELVES IS GENERALLY SOUND 
 

 NRECA supports the basic actions that the Commission proposes to take regarding some 

of the Proposed Standards in its NOPR.  Specifically, those standards that the NOPR proposes to 

approve as mandatory and binding will make a positive contribution to ensuring reliability.  

Likewise, those standards that the Commission proposes to adopt as constituting Good Utility 

Practice for purposes of jurisdictional Open Access Transmission Tariffs will also be beneficial.  

NRECA also has no objection to the Commission’s decision to hold in pending status other 

standards, particularly those that involve “fill-in-the-blank” provisions.  In all these respects, the 

Commission’s proposed actions are sound, measured, and appropriate. 

In addition, NRECA appreciates that the Commission has generally framed its criticisms 

and recommendations of specific standards in terms of matters for the ERO to consider through 

its ANSI-certified standards development process, rather than attempt to dictate a specific 

treatment or result.  As the Commission recognized in Order No. 672 and 672-A, and as 

discussed more fully in the next section, it is not the Commission’s function to prescribe the text 

or substance of the reliability standards.  Accordingly, to the extent that NRECA has concerns 

about the suggestions and criticisms of particular standards discussed in the NOPR, NRECA 

intends to present those concerns to NERC within the confines of the Commission and ANSI-

approved NERC standards development process and not in the instant comments, although some 

specific matters are briefly noted in Part V of these comments.  The ERO standards development 

process is the proper forum for these matters to be considered. 

NRECA agrees with the Commission’s recommendations at ¶¶ 85-86 of the NOPR that 

the ERO should focus on matters that have the largest impact on near-term reliability as well as 
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those matters that may be addressed relatively quickly.  NRECA also believes that it would be 

very useful for NERC to flesh out its Functional Model and the applicability section of each 

reliability standard with more specificity or granularity as to the applicability of individual 

standards.  To give one example, an entity might be the formal, yet passive, owner of two miles 

of transmission line who has transferred or assigned all responsibility and authority for operation 

and maintenance of the line to another entity by contract or other arrangement.  Under such 

conditions, the nominal owner should not be required to register as the transmission owner 

absent extenuating circumstances.1  In the short-term, NERC and the Commission must limit 

enforcement to only those entities listed in the final Compliance Registry and ensure that only 

those entities that have a material impact on the interconnected grid are listed in the Compliance 

Registry. 

III. THE NOPR VIOLATES EPACT IN DIRECTING THAT SPECIFIC CHANGES BE 
MADE AND MANDATING SPECIFIC TIME-FRAMES 
 

 As discussed above, NRECA generally agrees with some of the NOPR’s specific 

criticisms of the Proposed Standards and with the Commission’s statement that NERC’s 

standards development process should focus on those matters that will have the greatest impact 

on reliability as well as those matters that can be addressed most quickly. At the same time, 

NRECA is concerned that at places the NOPR goes beyond the Commission’s statutory authority 

by directing not merely that specific matters be considered, but in also mandating that specific 

changes be made, and that changes be made within a specific time frame.   

                                              
1 In its most recent version (Revision 2, December 13, 2006), NERC’s Statement of Compliance 
Registry Criteria provides such an exception for the nominal transmission owner equivalent to 
the previously stated exception for the nominal generation owner where others have assumed all 
operational and maintenance responsibility for the facility. 
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 Section 215(d)(4) grants the Commission the authority to disapprove and remand a 

particular standard to the ERO, but the Commission has appropriately not sought to invoke that 

authority in its NOPR.  Section 215(d)(5) also allows the Commission to order the ERO to 

submit a proposed standard or modification that addresses a specific matter.  But there is a major 

distinction between (a) requiring a standard to address a specific matter, and (b) requiring (as 

opposed to suggesting) a specific standard or requiring a reliability matter to be addressed in a 

specific way.  The Commission recognized that difference in ¶ 34 of Order No. 672-A where it 

stated that it will not prescribe the text or substance of a reliability standard.  Some of the 

NOPR’s statements appear to overstep or at least blur that critical distinction by requiring NERC 

to modify standards in a very specific manner or to impose a specific requirement.  Some 

examples include ¶ 197 directing that four specific changes be made to BAL-005-0, ¶ 231 

directing four specific changes to CIP-001-0, ¶ 252 directing three different changes to COM-

001-0, ¶ 262 directing four specific changes to COM-002-1, ¶ 387 directing FAC-003-1 to 

include a minimum vegetation inspection cycle and directing NERC to apply FAC-003-1 to all 

transmission lines operated at 200 kV and above, and ¶ 1196 directing changes to several entries 

in the NERC Glossary. 

 NRECA is also concerned by the NOPR’s efforts to establish specific 1 and 3-year time 

frames for resolution of various matters.  The Commission is certainly authorized to comment on 

priorities and suggest timing, but it must allow NERC to follow its ANSI-certified standards 

development process.  In particular, the Commission should defer to NERC’s technical expertise 

with respect to which matters will have the greatest impact on reliability as well as those changes 

that will be most feasible to accomplish within a short time frame.  Furthermore, the NOPR’s 

efforts to dictate how quickly matters should be addressed have ample potential to result in the 
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“lowest common denominator” solutions that the Commission has elsewhere eschewed.  It 

would be far more sound for NERC to take the time to get things right, rather than adopt 

temporary solutions that will require additional refinement and revision in the near future, further 

detracting from matters that the industry views in its technical expertise as being of a higher 

priority.     

IV. THE NOPR OVERREACHES BY DEFINING THE ‘BULK-ELECTRIC SYSTEM” 
AND “BULK-POWER SYSTEM” TOO BROADLY  

 
 At ¶ 68 of the NOPR, the Commission proposes to accept, “for the initial approval of 

proposed Reliability Standards, the continued use of NERC’s definition of bulk electric system 

as set forth in the NERC glossary.”  However, in the next sentence of  ¶ 68, the NOPR 

announces, without supporting citation, a considerably broader definition of that term than used 

by NERC: 

However, we interpret the term “bulk electric system” to apply to 
all of the > 100kV transmission systems and any underlying 
transmission system (<100 kV) that could limit or supplement the 
operation of the higher voltage transmission systems.  It would 
also include transmission to all significant local distribution 
systems (but not the distribution system itself), load centers, and 
transmission connecting generation that supplies electric energy to 
the system. 
 

In contrast, the NERC definition of the bulk electric system, as reflected in its Statement of 

Compliance Registry Criteria (Revision 2, December 13, 2006), is: 

As defined by the Regional Reliability Organizations, the electrical 
generation resources, transmission lines, interconnections with 
neighboring systems, and associated equipment, generally operated 
at voltages of 100 kV or higher.  Radial transmission facilities 
serving only load with one transmission source are generally not 
included in this definition. 
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 NERC’s definition is significantly narrower than the NOPR’s.  Specifically, NERC’s 

definition excludes most transmission to local distribution systems and load centers, both of 

which are included in the NOPR’s “interpretation.”  Additionally, NERC’s definition, as 

implemented by the regions, has been limited to those facilities, generally, but not always, at 100 

kV and above, that could, if improperly operated or maintained, lead to a cascading outage of the 

interconnected grid.  The NERC definition has thus always incorporated a materiality element.  

In contrast, the NOPR’s definition would include all radial facilities serving load centers and 

what is often characterized as local transmission.  These facilities have generally been excluded 

from NERC’s traditional reach because NERC and the regional reliability organizations have 

determined through years of experience that they generally have no material impact on the 

reliable operations of the interconnected transmission system.  Instead, because these facilities 

have an impact on the reliability of service to local loads, these are matters that have been 

traditionally reserved to the states. 

 The NOPR advances no particular support for its expansionist view other than to imply 

that § 215’s use of the term “bulk-power system” suggests something more encompassing than 

the bulk electric system as traditionally defined by NERC.  But the NOPR’s interpretation, i.e., 

its elimination of the key criterion that an entity have a material impact on overall grid reliability 

and not just service to local load, finds no support in the basic purpose of § 215, the legislative 

text, the legislative history, the Commission’s own prior statements, and general principles of 

implementation and sound public policy, and the NOPR’s approach is also problematic in terms 

of compliance with the RFA, as shown below. 
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 A. The Overall Legislative Purpose of § 215 was to Establish Reliability Standards 
  “With Teeth,” and Not to Expand the Scope of Facilities Subject to Reliability 

  Standards             

 In NRECA’s view, as an active participant in the drafting of § 215, the overriding 

objective in the enactment of § 215 was to replace the prior system of “voluntary” reliability 

standards administered by NERC with a successor organization, most likely NERC, with “teeth,” 

i.e., mandatory, binding reliability standards backed up by penalties.  NRECA is not aware of 

any participant in the drafting and legislative process who expressed the view that Congress’s 

objective was to expand NERC’s scope so as to subject more facilities to NERC and 

Commission oversight than had previously been appropriately subject to the voluntary NERC 

standards.  Any such expansion would have attracted significant opposition from most of the 

industry coalition that supported § 215.  It would have also raised issues of intrusion into the 

authority of the states, which would have prompted the creation of a legislative record to 

consider legitimate, and certainly expected, state concerns. 

 B. The Legislative Text Does Not Expand the Bulk-Power System 

 The narrow scope of the Commission’s and the ERO’s reliability jurisdiction is also 

reflected in the text of § 215. 

 Section 215(a)(2) defines the ERO as the entity certified “to establish and enforce 

reliability standards for the bulk-power system,” § 215(c)(1) establishes the ERO’s responsibility 

to “develop and enforce … reliability standards that provide for an adequate level of reliability of 

the bulk-power system,” and § 215(b)(1) gives FERC jurisdiction over the ERO, regional 

entities, and all users, owners, and operators of the bulk-power system “for purposes of 

approving reliability standards established under [§ 215] and enforcing compliance with [§ 

215].”  The reliability jurisdiction of both the ERO and the Commission is thus limited to taking 
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actions under § 215 as needed to develop and enforce reliability standards for the bulk-power 

system.  Accordingly, the definitions of the bulk-power system and reliability standards -- read 

together -- are critical for properly understanding the scope of the ERO’s and Commission’s 

jurisdiction. 

 Section 215(a)(1) defines the bulk-power system as “(A) facilities and control systems 

necessary for operating an interconnected electric energy transmission network (or any 

portion thereof); and (B) electric energy from generation facilities needed to maintain 

transmission system reliability.”  (Emphasis added.)  It is then apparent that the bulk-power 

system does not encompass all transmission facilities.  Instead, the terms “necessary for 

operating,” “needed to maintain,” and “interconnected” all narrow the class of transmission 

facilities covered by § 215.  If Congress had intended simply to exclude distribution or to include 

all transmission facilities, it would not have included the limiting terms. 

 Congress’s choice of limiting terms reflects its intent to codify the established materiality 

component inherent in NERC’s and the regional reliability organizations’ definition and 

administration of the bulk-electric system.  The statute creates reliability jurisdiction over and 

applies only to those facilities and electric energy that are required for, i.e., have a material effect 

on, the reliable operation of the interconnected transmission grid.  Accordingly, the definition of 

the bulk-power system within the meaning of § 215 cannot extend to radial facilities to 

“significant local distribution systems,” “load centers,” or local transmission facilities unless 

otherwise “necessary for” (i.e., material to) the reliable operation of the interconnected grid.  In 

particular, if a local distribution system or load center were to black out suddenly without 

materially degrading the reliable operation of the interconnected grid, the event simply does not 

fall within Congress’s definition of the bulk-power system or the reliability jurisdiction of the 
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ERO or the Commission.  This treatment is entirely consistent with NERC’s definition of the 

bulk-electric system, which excludes most radial transmission facilities that serve load with only 

one transmission source. 

 This narrow definition of the bulk-power system is also supported by the definitions of 

“reliability standard” and “reliable operation” at §§ 215(a)(3) and (4), respectively.  “Reliability 

standard” is framed as a requirement “to provide for the reliable operation of the bulk power 

system” (emphasis added), and “reliable operation” in turn refers to “operating the elements of 

the bulk-power system within equipment and electric system thermal, voltage, and stability limits 

so that instability, uncontrolled separation, or cascading failures of such system will not 

occur as a result of a sudden disturbance....”  (Emphasis added.)  This definition is narrowly 

directed to the system itself and does not encompass the protection of local load per se, such as 

protecting residents of Queens, New York from extended distribution system outages.  It does 

include preventing a sagging transmission line in Ohio from causing first instability, then 

uncontrolled separation, and eventually cascading outages throughout the Northeast.  Congress 

codified the role that NERC has always performed -- but with teeth.   

 If, as demonstrated above, the ERO’s and Commission’s role is limited to preventing 

instability, uncontrolled separation, and cascading outages, then there is no reason to conclude 

that Congress included in the definition of bulk-power system any facilities other than those that 

could materially contribute to instability, uncontrolled separation, or cascading outages.  This is 

plainly a much smaller universe of facilities than defined by ¶ 68 of the NOPR. 
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 C. Legislative Intent and Prior Usage, Including the Commission’s,  
  Does Not Support an Expanded View of the Bulk-Power System 

 There is no conference committee report that accompanied EPAct.  However, that does 

not preclude one from ascertaining the legislative intent.  In particular, when a word or phrase is 

considered a technical term or “term of art,” that accepted meaning should govern its 

interpretation.  Congressional Research Service, Statutory Interpretation:  General Principles 

and Recent Trends (updated March 30, 2006), at CRS-6.  “[W]here Congress borrows terms of 

art in which are accumulated the legal tradition and meaning of centuries of practice, it 

presumably knows and adopts the cluster of ideas that were attached to each borrowed word in 

the body of learning from which it was taken.”  Morissette v. United States, 342 U.S. 246, 263 

(1952).   

While there are not centuries of learning as to the meaning of the bulk electric system and 

bulk-power system, there is considerable history during the time that Congress drafted and 

considered EPAct that the industry, the Department of Energy, 2 and especially the Commission 

itself, used the terms interchangeably.  Accordingly, there is no basis for the NOPR to infer that 

Congress, by using the term “bulk-power system,” intended something more encompassing than 

“bulk-electric system” as defined by NERC.  

In particular, the Commission’s Policy Statement on Matters Related to Bulk Power 

System Reliability, 107 FERC ¶ 61,052 (April 19, 2004), first referred to the bulk power system 

                                              
2 The Department of Energy Advisory Board’s Electric System Reliability Task Force used the 
term bulk power system to describe the facilities for which NERC and the regions prescribe 
reliability standards. Maintaining Reliability in a Competitive U.S. Electricity Industry:  Final 

Report of the Task Force on Electric System Reliability (Sept. 29, 1998), available at 
http://www.seab.energy.gov/publications/esrfinal.pdf. 
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reliability standards, but made clear that the term encompassed both the existing rules and those 

under development.  Specifically, the first paragraph of the Policy Statement stated: 

In particular, the Policy Statement clarifies Commission policy 
with regard to:  the need to expeditiously modify existing bulk 
power system reliability standards;1 to translate them into clear 
and enforceable requirements; public utility compliance with 
industry reliability standards and possible Commission action to 
address specific bulk power system reliability issues; cost recovery 
of prudent bulk power system reliability expenditures… 
 

Id. at ¶ 1 (emphasis added; footnote omitted).  The Commission’s first footnote stated that: 

Current industry reliability standards are found in the [NERC] 
Planning Standards and the NERC Operating Manual…  For 
purposes of this Policy Statement, the term “reliability standards” 
refers to the entirety of reliability-related policies now in the 
NERC Operating Manual and Planning Standards and those 
evolving through the formal standards development process. 
 

Id., n.1 (emphasis added).  The Commission thus did not intend “bulk power system” to extend 

beyond the scope of the “bulk electric system” definition used in the current standards and the 

standards then in development.  Indeed, the Policy Statement at ¶ 6, in discussing the Final 

Blackout Report’s criticisms that the existing standards were too unclear and ambiguous, 

referred to “bulk power system participants” (emphasis added), indicating an awareness that the 

rules were limited to grid participants, without expressing any need to expand their scope (as 

opposed to their specificity).  At ¶ 11, the Policy Statement noted that Congress was considering 

legislation to “address the reliability of the nation’s bulk power system based on mandatory 

industry compliance with enforceable reliability standards” and specified that “[t]his Policy 

Statement is intended to be consistent with both current FERC authority and responsibility, and 

the implementation of such legislation.”  Again, there is no indication that the bulk power system 

was intended to encompass more than the bulk electric system as defined in the rules then under 
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NERC development.  Later, in ¶¶ 12, 27, and 29-30, the Policy Statement refers repeatedly to the 

“bulk electric system” and “bulk electric systems,” as well as “bulk power system” (in ¶¶ 27 and 

31), indicating that the two terms are interchangeable and giving no hint that any sort of 

meaningful distinction between the two was intended.3 

 The inescapable conclusion is that the Commission and the industry used both terms 

interchangeably prior to the passage and enactment of EPAct to encompass both the existing 

reliability standards and the Version 0 standards then under development by NERC.  There is 

thus no basis for the NOPR to infer that Congress intended the term “bulk-power system” to 

encompass more than the bulk electric system as addressed under NERC’s then current and 

proposed reliability standards.   

                                              
3 Moreover, the Commission’s Order Requiring Reporting on Vegetation Management Practices 

Related to Designated Transmission Facilities, 107 FERC ¶ 61,053 (April 19, 2004), issued the 
same day as the Policy Statement, refers to “the nation’s bulk electric systems” at ¶ 3, “reliable 
operations of the bulk power system” at ¶ 7, and “ensuring the uninterrupted flow of electricity 
in the nation’s interconnected bulk electric systems” at ¶ 12 (emphasis added), thus confirming 
that no meaningful distinction between the two is intended.  Similarly, the Survey on Operating 

Training Practices, 109 FERC ¶ 61,365 (Dec. 27, 2004), refers to both the “bulk electric 
system[s]” (¶¶ 2, 3, 7, and 9) and “bulk power system” (¶ 10).  In addition, FirstEnergy Service 

Company, 110 FERC ¶ 61,230 (March 4, 2005), addressed a public utility’s cost recovery to 
comply with FERC and NERC directives and recommendations “to enhance bulk electric 
system reliability” (¶ 3, emphasis added), in accordance with the Policy Statement on Matters 

Related to Bulk Power System Reliability (¶ 5, n.4).  To a similar effect is the Commission’s 
order in Allegheny Power System Operating Companies, et al., 111 FERC ¶ 61,308 (May 31, 
2005) at ¶40, where the Commission accepted a rate recovery mechanism “consistent with our 
April 2004 Policy Statement on Matters Related to Bulk Power System Reliability, in which we 
assured public utilities that the Commission will stand by its policy to approve applications to 
recover prudently incurred costs to ensure bulk electric system reliability” (emphasis added; 
footnote to the Policy Statement deleted). 
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D. Pragmatic and Public Policy Concerns   
Dictate a Narrow View of the Bulk-Power System 

 
 Even if the NOPR’s broad interpretation of the bulk-power system enjoyed support in the 

overall purpose, specific text, or history of the legislation, it would prove unworkable in practice 

and would serve to undermine, rather than promote, reliability. 

 Specifically, the NOPR’s interpretation would require that specific definitions be 

developed for the terms “significant local distribution system” and “load center.”  One would 

also have to determine how to measure whether a particular facility limits or supplements service 

to 100 kV+ facilities that fall within those classifications.  There would be substantial debates 

over where the dividing lines should be drawn, and various states would likely perceive a threat 

that their authority over local distribution could be usurped.  The debates would be spirited and 

divisive.  Ultimately, definition of the terms would require a functional resolution, i.e., they 

would need to be tied to the need to regulate those facilities that could have a material adverse 

impact on reliability.  In short, a material impact test would ultimately emerge, and it is far more 

logical in terms of the purpose, text, and history of § 215 that the materiality of impact be tied to 

overall grid operations than to service to significant local distribution systems and load centers. 

 Moreover, the NOPR’s interpretation would ultimately have an adverse effect on 

reliability.  There are literally thousands of small distribution companies, small generators, and 

small industrial facilities that could potentially fall into the very broad language in ¶ 68.  In the 

vast majority of instances, these smaller entities do not have a material impact on the reliability 

of the bulk-power system.  In addition, the ERO and the REs simply lack the resources to 

monitor and audit all of them.  If the ERO and the REs attempted to do so, they would lack the 

resources to focus on the entities that own, operate, and maintain the facilities that do have a 
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material impact on grid reliability.  The distraction and diversion of resources and oversight 

would take the ERO’s and REs’ focus away from those matters that have much more potential to 

impact grid reliability.  This cannot be the approach that Congress intended in § 215. 

 NRECA recognizes that technological or industry structural changes (e.g., heavy reliance 

on distributed generation or demand side management) might, in the future, support or require 

some eventual expansion in the NERC legacy bulk electric system definition so as to prevent 

cascading outages.  If so, such change should occur not by inappropriate statutory construction or 

administrative fiat, but instead through the deliberate standards development process at the ERO 

and the REs, subject to FERC overview, ideally accompanied by some demonstration of material 

impact in light of significant change.   

By the same token, deliberations should include consideration of whether the reliability 

standards are over-inclusive.  NERC’s Functional Model is a useful approach, but it is only a 

high-level method for determining classes of entities that might appropriately be subjected to the 

reliability standards in general.  Especially in the case of smaller entities, the Functional Model is 

not sufficiently precise or granular to demonstrate material impact on overall reliability of the 

bulk-power system.   

The considerations of whether the reliability standards are over-inclusive should also take 

place at the level of the individual standards and not just the standards in general and/or general 

thresholds for each functional category.  Distribution providers and load-serving entities, for 

example, will vary substantially in size and scope of their activities, they will not all have the 

same impact on grid reliability, and it does not make sense to presume that all such entities that 

are listed in the compliance registry in a given function should be subject to all of the same 

standards and in the same way.  It is thus appropriate to consider whether there should be 
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different thresholds specified in some of the individual standards themselves (as noted at  ¶ 49 of 

the NOPR), in addition to the opportunity to obtain waivers from individual standards and/or 

exclusion from the Compliance Registry generally. 

E. RFA Concerns Support a Narrow View of the Bulk-Power System 

As explained in the separate comments being filed by NRECA jointly with APPA, the 

RFA imposes a number of requirements on the Commission because the NOPR extends the 

reliability standards developed by NERC to thousands of small entities.  Yet, as discussed in 

greater detail in the separate joint comments, the NOPR does not begin to comply with the RFA 

requirements.  For example, it does not include an analysis of the burdens that would be imposed 

on the small entities or consideration of alternatives by which the agency could accomplish its 

objectives and minimize significant economic impact on the small entities.   

The Commission, however, could substantially reduce and/or avoid these problems of 

RFA compliance, and simultaneously enhance reliability, by accepting NERC’s definition of the 

bulk-electric system (at ¶ 62) in place of the broader “interpretation” of bulk-electric system at ¶ 

68 of the NOPR; by recognizing that EPAct’s definition of the bulk-power system was not 

intended to be any broader than NERC’s definition of the bulk-electric system; and by accepting 

in the Final Rule the Statement of Compliance Registry Criteria that NERC is developing4 to 

                                              
4 NERC filed the first version of the Statement of Compliance Registry Criteria with the 
Commission as part of its Reply Comments in Docket No. RR06-1 on June 12, 2006 (as 
corrected June 13, 2006) as Appendix B entitled “Statement of Compliance Registry Criteria” 
(“June 2006 Registry Criteria”).  NERC is currently participating in a series of workshops with 
industry representatives in various regions of the country where it is receiving feedback on the 
registration process from many affected entities.  NERC’s goal in amending the Registry Criteria 
is to focus more sharply on the identification of entities and facilities that could have material 
impacts on the reliable operation of the interconnected transmission grid.  The Statement of 
Registry Criteria is currently on Revision 2 and additional discussions are underway to further 
improve the document. 
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delineate the “users, owners, and operators of the bulk power system” that could be subject to the 

standards.  FERC should further accept NERC’s and the REs’ expertise in applying those 

criteria.  Only those entities on the Compliance Registry should be subject to NERC, RE, or 

FERC audits and enforcement actions, although entities can be added to the registry 

prospectively if it is determined that they have a material impact on the reliable operation of the 

interconnected bulk power system. Focusing compliance and enforcement efforts on listed 

entities will give all industry participants much needed certainty.  It will also provide far greater 

reliability benefits than seeking to encompass the thousands of smaller entities, which generally 

have not been demonstrated to have a material impact on reliability.  This focused approach will 

also enable the Commission to comply with the requirements of the RFA by minimizing 

unnecessary regulatory burdens on small entities.   

V. SPECIFIC RESPONSES TO COMMENTS IN THE NOPR 

 In this section, NRECA addresses some specific comments in the NOPR.  As noted 

supra, NRECA believes that specific matters are best pursued before the ERO itself, in 

accordance with the process that Congress specified in § 215.  However, there are some matters 

of specific concern to NRECA generally as well as its individual members where it appears 

useful to respond.  NRECA cautions that these comments are not intended to be exhaustive or 

preclusive of other matters that NRECA or its individual members may present to the ERO itself.  

A. The Proposed Standards Should be Applied Only to Entities that are Shown to 
Have a Material Impact on Grid Reliability and Are Included on the Final 
Compliance Registry 

 
 In ¶ 51, the NOPR states that a particular entity’s impact on the reliability of the grid is 

relevant to whether that entity should be subject to a specific reliability standard.  The NOPR 
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then calls on NERC to take such factors into account in determining the applicability of 

standards.   

 As stated above and discussed more fully below in the next section, NRECA completely 

agrees that not every entity that technically meets the Functional Model’s present definitions of 

different functions should be subject to the Reliability Standards.  If an entity has no material 

impact on the reliable operation of the grid, it should not be subject to any standards.  If an entity 

that meets the definition of one of the functions in the Functional Model nonetheless does not 

perform certain tasks that the model assumes it would, it should not be subject to standards with 

respect to those “missing” tasks.   

Accordingly, NRECA firmly supports NERC’s efforts to develop greater granularity in 

both the Functional Model itself and in the applicability sections of the individual reliability 

standards.  In the long term, that granularity will significantly reduce unnecessary regulatory 

burdens for many entities without having any negative impact on reliability.  In fact, the greater 

granularity will improve reliability by further focusing NERC’s and the REs’ resources on those 

entities that have the greatest impact on reliability.  NRECA believes that NERC and the REs 

have the technical expertise to determine which entities have a material impact on reliability and 

thus that the Commission should defer to NERC’s and the REs’ efforts to define those 

parameters.   

In the shorter term, the Commission should accept the Statement of Compliance Registry 

Criteria that NERC is developing as delineating the “users, owners, and operators of the bulk 

power system” for purposes of determining who could be subject to the standards.  FERC should 

further accept NERC’s and the REs’ expertise in applying those criteria.  Only those entities on 

the Compliance Registry should be subject to NERC, RE, or FERC audits and enforcement 
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actions, although entities can be added to the registry prospectively if it is determined that they 

have a material impact on the reliable operation of the interconnected bulk power system. 

Focusing compliance and enforcement efforts on listed entities will give all industry participants 

much needed certainty.  It will also provide far greater reliability benefits than seeking to 

encompass the thousands of smaller entities, which generally have not been demonstrated to 

have a material impact on reliability.  This focused approach will also enable the Commission to 

comply with the requirements of the RFA by minimizing unnecessary regulatory burdens on 

small entities   

 B. The Process for Making Additional Entities/Facilities Subject to the Standards  
  Should Reflect Due Process Considerations, as Should the Process for Excluding 

Particular Entities and/or Facilities 
 
 At ¶¶ 52 and 71 of the NOPR, the Commission asks for comment on whether the ERO or 

an RE should be permitted to apply reliability standards to otherwise exempt entities or facilities 

if needed for reliability and, if so, what process should govern.  NRECA recognizes that there 

may well be instances where entities that fall below certain thresholds may be shown to have a 

material impact on reliability.  Such facilities or entities should be identified on a case-by-case 

basis by the ERO or the RE (which will often have greater knowledge, expertise, and experience 

to apply) and included in the Compliance Registry prospectively, but only with a full opportunity 

to challenge its inclusion.   

By the same token, however, entities that fall above the threshold must also have a fair 

opportunity to demonstrate they should be excluded from the Compliance Registry and/or 

exempted from individual standards because they have no material impact on the reliable 

operation of the bulk-power system. As discussed above, NERC’s Functional Model presents a 

sound and appropriate mechanism for initially determining at a high level which entities could be 
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subject to the standards and in what capacity.  The Statement of Compliance Registry (which as 

discussed above is still under development) further refines the analysis by identifying with 

greater specificity those entities that technically fit within one of the Functional Model’s 

categories that do, or do not, have a material impact on reliability and thus should or should not 

be subject to the Reliability Standards.  Moreover, the Compliance Registry can be expected to 

evolve as NERC and the REs gain experience in the administration and enforcement of the 

reliability standards over time and determine if there is a demonstrable basis for including or 

excluding additional entities.  This approach is a sound one and vastly preferable to an approach 

that would require the registration of every distribution provider and load-serving entity at the 

outset, or require all entities fulfilling those functions, regardless of size or scope of activities, to 

have to make an individual showing as to why they should be excluded.   

 C. Proactive Requirements Should Not Be Overly Prescriptive 

 The Commission states at ¶ 102 that it expects the ERO to have proactive requirements in 

the reliability standards in addition to requirements that identify a specific outcome.  NRECA 

cautions that the standards should not be prescriptive in terms of “how” an entity must comply 

with the proactive requirements, but should instead focus on “what” objective it needs to 

achieve.  In engineering matters in general, there will often be several ways to achieve a 

particular objective, some ways will be more effective or efficient for particular entities or in 

particular cases, and each entity should have the flexibility to determine which approach is most 

effective and efficient for it.  Conversely, an entity should not be precluded from adopting one 

approach because another entity chooses to take a different approach.   
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 D. Extension of Proposed Standards to Distribution Providers and 
  Load-Serving Entities Should Occur Only Within NERC’s  
  Standards Development Process 
 
 At ¶¶ 249-252 (Telecommunications), ¶¶ 260-262 (Communications and Coordination), 

¶¶ 641-647 (Procedure for Use of CBM Values), and ¶¶ 1143-1144 (Voltage and Reactive 

Control), the NOPR recommends expansion of the applicability of specific standards to include 

distribution providers and/or load-serving entities.  NRECA believes that such changes should 

not be adopted in the absence of thorough consideration within the context of NERC’s standards 

development process and through application of NERC’s technical expertise.  For the reasons 

stated supra, it is inappropriate for the NOPR to direct that such specific changes be made. 

E. Extension of Requirement for Back-Up Facilities to Entities Other Than 
Reliability Coordinators Should Occur Only Within NERC’s Standards 
Development Process and Reflect Appropriate Cost/Benefit Analysis 

 
   The NOPR at  ¶¶ 335-336 asks questions regarding the need to have back-up facilities, 

what those facilities should encompass, and what entities (such as balancing authorities and large 

transmission operators) besides reliability coordinators should be required to have such facilities.  

These issues should be considered in the context of NERC’s standards development process.  For 

example, it may be that different levels of back-up capability may be appropriate for different 

functions and entities.  Accordingly, a technical analysis should be completed within NERC’s 

process that strikes an appropriate cost/benefit balance based on the circumstances present.  

 F. Extension of Vegetation Management Requirements Should be Considered  
Only Within the Context of NERC’s Standards Development Process  

 
  At ¶ 385, the NOPR seeks to expand the applicability of the vegetation 

management program to apply to all transmission lines that “could impact” or that “have an 

impact o[n] reliability as determined by the ERO.”  It is unclear if a materiality requirement has 
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been retained, and, in any event, a substantial expansion of vegetation management requirements 

could carry enormous costs without necessarily contributing to increased reliability of the bulk-

power system.  NRECA reiterates that such matters should be evaluated through the NERC 

standards development process and not dictated by the Commission.  

 G. Claims of Consensus as to Treatment of Market Flows Versus Generation-to- 
Load Impacts of Non-Market Entities in Applying the TLR Standard are 
Premature at this Time. 
 

 MISO and PJM ask FERC to revise their regional difference under IRO-006-3.  At ¶ 571, 

the NOPR states its belief that “comments and information presented by MISO and PJM are 

persuasive” and seeks record support to grant MSIO and PJM the modification they request.  

NRECA is concerned that MISO’s and PJM’s suggestion that a “consensus” has been achieved 

on the issues is quite premature.  NRECA, for example, continues to be concerned that the 

modification they seek could increase reliance on TLRs.   

Further, NRECA urges the Commission not to short-circuit either the NERC standards 

development process or the RTO stakeholder process.  For the Commission to allow PJM and 

MISO to bypass NERC’s process before it has even begun would set a bad precedent.  

Accordingly, the Commission should permit stakeholders to reach full consensus, and in no 

event should the Commission seek to circumvent NERC’s standards development process. 

H. Current Circumstances Prevent NRECA from Commenting Meaningfully on the 
NERC Work Plan at this Time 

 
 The Commission’s December 8, 2006 notice requests comments on NERC’s Work Plan.  

Unfortunately, the shortness and timing of the comment period prevent NRECA from consulting 

with its members and submitting meaningful comments on NERC’s lengthy Work Plan at this 

time.  Moreover, it seems that any NERC Work Plan must be in substantial part a “moving 
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target” given the scope of NERC’s and the Commission’s activities, e.g., whatever Final Rule 

that the Commission ultimately issues based on the NOPR will have a substantial bearing on 

NERC’s activities.   

VI. THERE SHOULD BE A “SOFT LAUNCH” BEFORE PENALTIES ARE IMPOSED 

NRECA continues to believe that there would be considerable value in having a “soft 

launch” of at least six months, during which the standards would be in force, but no financial 

penalties would actually be assessed on or required to be paid by any entity, outside of 

extraordinary cases of egregious, deliberate, and repeated violations of reliability standards that 

result in severe consequences.  NRECA does appreciate that the NOPR also proposes to have the 

ERO and REs exercise enforcement discretion in imposing penalties on entities that have not 

previously participated in NERC’s voluntary system (¶ 93 of the NOPR), but believes that all 

parties and overall reliability would be best served if there were a universal soft launch as 

proposed by NERC in its comments.  

NRECA is concerned that the NOPR’s proposed partial trial period will be 

counterproductive.  The fact is that, even for those entities that have long participated in NERC’s 

reliability program, the new enforcement and administration process will be different from the 

old process, new personnel at NERC and the REs will be involved in administering the reliability 

standards, and interpretation, administration, and enforcement of and compliance with the new 

standards must involve a degree of discretion.  A “soft launch” will thus give owners, operators, 

and users, as well as the ERO and the REs, a useful and needed opportunity to understand and 

become comfortable with the standards “as applied” and to develop necessary and appropriate 

internal procedures to achieve and document compliance with the standards.  In contrast, 

immediate assessment of financial penalties is likely to induce parties to adopt overly adversarial 
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and contentious postures from the outset, even as those parties will be addressing additional 

changes in the standards themselves.  The primary objective must be to achieve compliance and 

a commitment to continued reliability of the bulk-power system, as opposed to imposition of 

penalties for the sake of imposing penalties. 

An additional reason for having a soft launch is the fact that, as noted in the NOPR (¶¶ 

103-107), a number of the Proposed Standards lack “Measures or Levels of Non-Compliance.”  

Until these matters are specified, the imposition of penalties for noncompliance with the 

incomplete standards would violate due process requirements.  A soft launch will give NERC an 

additional six months in which to fill in the missing elements of these standards.  

VII. CONCLUSION 

For the reasons stated above, the Proposed Standards should be approved, considered as 

Good Utility Practice, and held in a pending status as proposed by the Notices.  However, the 

NOPR’s statements as to needed changes to the reliability standards should be treated as 

suggestions to be considered by NERC within the context of its ANSI-certified standards 

development process and not as directives to make specific changes as prescribed by the NOPR.  

The NOPR’s statements as to the need for an expansive interpretation of the scope of the bulk-

electric and bulk-power system that encompasses a number of smaller entities that do not have a 

material impact on the reliability of the bulk-power system should either be rejected or not 

considered further in light of the overall legislative purpose of § 215, its specific text and 

legislative history, and pragmatic and public policy considerations, as well as the requirements of 

the RFA.  And, the Commission should accept the Statement of Compliance Registry Criteria 

that NERC is developing as delineating the “users, owners, and operators of the bulk power 

system” for purposes of determining who could be subject to the standards. 
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